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VEMORANDUM OPI NI ON

Plaintiff National Law Center on Honmel essness and Poverty
(“NLCHP”) noves the court for a further order enforcing the
court’s permanent injunction to remedy subsequent all eged
violations of Section 501 of the Stewart B. MKi nney Honel ess
Assi stance Act, 42 U.S.C. 8§ 11411 (“MKinney Act” or “Act”) by
def endant General Services Adm nistration (“GSA”).
Specifically, plaintiff challenges the GSA' s reliance on

anot her statute, 40 U. S.C. § 345b! (“Section 345b”), to

Originally enacted as Act of August 26, 1935, Pub. L. No.
74-330, 49 Stat. 800, amended by Act of July 7, 1960, Pub. L.

No. 86-608, 74 Stat. 363.



aut horize the sale of certain federal properties to states and
muni ci palities, without first conplying with the MKinney Act.
GSA mai ntains that property transferred under Section 345b,
whi ch aut horizes the GSA to sell Federal buildings, “which

have been suppl anted by new structures,” to States or
political subdivisions thereof, does not constitute “excess”
or “surplus” property under the MKinney Act, and therefore,
the Act’s requirenents do not apply to such property.
Alternatively, defendants contend that plaintiffs’ notion
shoul d be barred by | aches for their unreasonable delay in
bringing it. Upon consideration of the plaintiffs’ notion
the opposition thereto, the applicable law, and for the
reasons set forth below, the court hereby GRANTS plaintiffs’
noti on and defendant is hereby ENJO NED from transferring

federal property without first complying with the procedures

set forth by the MKinney Act.

V. BACKGROUND

In the original action, plaintiffs claimed that various
government al agencies were not satisfying their
responsi bilities under the MKinney Act, which seeks to
transform “surplus” or “excess” federal governnment buil dings

into facilities for the honel ess. The MKinney Act operates



in conjunction with the Federal Property and Adm nistrative
Services Act of 1949 (“Property Act”), 40 U S.C. 8§ 484, which
aut hori zes GSA to oversee the disposal of surplus property
bel onging to the federal governnent.

I n Decenmber 1988, this court granted summary judgnent and
permanent injunctive relief for plaintiffs in this action,
hol di ng that the Departnent of Housing & Urban Devel opnent
(“HUD") would be required to conduct nore extensive
“canvassi ng” of federal properties, to publish |lists of
“sui tabl e” and avail abl e properties in the Federal Register,
and to take such further steps as necessary to establish
meani ngf ul outreach prograns for disposing of these federal
properties. See National Coalition for the Homeless, et al. V.

United States Veterans Admin., No. 88-2503, 1988 W. 136958, *
7 (D.D.C. Dec. 15, 1988). |In addition, the court has been
obliged to issue further orders enforcing its injunction on
three prior occasions. See National Law Center on
Homelessness and Poverty V. United States Veterans Admin., 765
F. Supp. 1 (D.D.C. 1991); id. at 13; National Law Center on
Homelessness and Poverty V. United States Veterans Admin., 819
F. Supp. 69 (D.D.C. 1993). 1In its Order of April 21, 1993,
the court retained jurisdiction to permt “any one of the

parties to seek such further orders or directions as may be

3



necessary or appropriate for the construction or carrying out
of this Decree, . . . [and] for the enforcenent of conpliance
and puni shment of violations thereof . . .” Order of April 21,
1993, § 17. A court’s powers to enforce its own injunction by
i ssuing additional orders is broad, Swann v. Charlotte-
Mecklenburg Bd. of Ed., 402 U.S. 1, 15 (1978), particularly
where the enjoined party has not “fully conplied with the
court’s earlier orders”. Hutto V. Finney, 437 U.S. 678, 687
(1978).

As noted above, the present controversy concerns
plaintiffs’ challenge to GSA's use of another statute, Section
345b, to avoid conplying with the requirenents of the MKinney
Act. For exanple, in May 1997, GSA utilized Section 345b to
sell a former federal courthouse in St. Louis, Mssouri,
wi t hout conplying with the McKinney Act. See Decl aration of
Laurel D. Weir, February 16, 2000, 1 5 (“Weir Decl.”), Exh. A
to Plaintiffs’ Mtion for Further Order Enforcing Pernanent
I njunction. And, as is uncontested in the present action, GSA
indicates that it intends to sell the fornmer federal
courthouse in Lafayette, Louisiana to the City-Parish of
Laf ayette using Section 345b as well. Weir Decl., | 6.

To begin with, defendants argue that this court should

not reach the nmerits of plaintiffs’ notion because the
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equi tabl e doctrine of |laches bars plaintiffs’ notion. That
is, defendants assert that plaintiff waited silently for 8
nmont hs after |earning of the proposed sale before filing this
notion. The court finds defendants’ |aches argunment to be
wi t hout merit, as defendants are unable to denonstrate
unreasonabl e delay. Allen v. Card, 799 F. Supp. 158, 165
(D.D.C. 1992)(stating that to sustain the affirmative defense
of | aches, defendant nust prove el enents of unreasonabl e del ay
and undue prejudice and that neither elenment is sufficient on
its own). As plaintiff explains, after having made initial
objections to the sale in May 1999, it later was infornmed that
the City-Parish of Lafayette did not have the proper funding
to close the transaction. Weir Decl., § 6. Accordingly,
plaintiff took no further action on the matter. Subsequently,
however, plaintiff |learned in Decenber 1999 that the sale was
still pending, at which point plaintiff contacted GSA to
informthemthat plaintiff planned to challenge the sale. 1Id.
Thus, the court finds that plaintiff did not unreasonably
delay in bringing its notion and | aches will not foreclose
this court fromreaching the nerits.

Wth respect to the substance of the present dispute,
def endant s advance that the Lafayette courthouse, which has

been replaced by a new courthouse, does not constitute



“excess” property as that termin defined by the Property
Act. Thus, rather than provide an end-run around the MKinney
Act, defendants maintain that the MKinney Act requirenents
are never triggered. Instead, they contend that Section 345b
involves a unique and limted authority that allows GSA to
sell obsolete buildings to cities, counties and ot her
political subdivisions, for public use, when the building is
replaced by a new structure. Accordingly, to resolve the
present dispute, the court nust determ ne whether property
transferred under Section 345b nust first be reported as
“excess” or “surplus” property under the Property Act and
subject to the McKinney Act. Put sinply, resolution of this

i ssue depends upon whet her the MKinney Act, as inplenmented by
the Property Act, preenpts Section 345b. As expl ai ned bel ow

the court finds that it does.

VI . DI SCUSSI ON

A. The McKinney Act and The Federal Property and
Administrative Services Act

By enacting the MKinney Act, Congress recogni zed that
the federal governnment “has a clear responsibility and an
exi sting capacity” to help neet an i medi ate and unprecedent ed

crisis due to the lack of shelter for a growi ng number of



i ndividuals and famlies. 42 U S.C. 8§ 11301(a)(1) & (6).
Thus, Section 501 of the Act, 42 U S.C. 8§ 11411, establishes a
program whereby the Secretary of Housing and Urban Devel oprment
(“HUD") identifies and publishes lists in the Federal Register
of excess or surplus buildings and properties that are
suitable for use to assist the honeless. 42 U S.C. § 14111(a)-
(f).

To achieve its goal of assisting the honeless, the
McKi nney Act relies on certain federal property laws and their
i mpl ementing regulations to identify excess or surplus
properties not being used by the federal governnent. See 42
U.S.C. §11411(a); 41 C.F.R § 101-47.903(a)(1999). In
particul ar, the MKinney Act operates in conjunction with the
Federal Property and Adm nistrative Services Act of 1949
(“Property Act”), 40 U.S.C. 8§ 471 et seq., which requires,
inter alia, federal |andhol ding agencies to conduct surveys to
det erm ne whet her property is excess, surplus, unutilized or
underutilized. 40 U.S.C. 8 483(b)(2); see also 40 U.S.C. 8§
472(e)(1994); 41 C.F.R § 101-47.802(a)(1999); Exec. Order No.
12512 (April 29, 1995) (reprinted in 40 U S.C. 8§ 486 note
(1994)); 41 CF. R 8 101-47.802(b)(1999); Order of April 21,
1993, T 1, 2.

The Property Act provides a conprehensive schene for the



di sposal of surplus federal property. 40 U S.C. §8 471. And,
to reinforce its broad scope, Congress expressly preenpted any
i nconsi stent federal |aw that m ght otherw se govern surplus
federal property. Specifically, the Property Act provides
that “[t]he authority conferred by this Act shall be in
addition to and paramount to any authority conferred by any

ot her law and shall not be subject to the provisions of any

| aw i nconsi stent herewith . . . .7 40 U S.C. § 474(c).

To comply with the requirenents of the Property Act
regardi ng the di sposal of surplus property, an agency nust
first determ ne whether any property under its control is
“excess” to its own needs. 40 U.S.C. 8§ 483(b)(2). “Excess
property” is “any property under the control of any Federal
agency wWhich is not required for its needs and the discharge
of its responsibilities, as determ ned by the head thereof.”
40 U.S.C. §8 472(e) (enphasis added). If it is, the Property
Act requires the agency to nake that property available to
ot her federal agencies. 40 U.S.C. 8§ 483(a). When no ot her
federal agency needs the property, the Property Act declares
such property to be “surplus.” “Surplus property” is defined
as “any property not required for the needs and the discharge
of the responsibilities of all federal agencies, as determ ned

by the Adm nistrator.” 40 U . S.C. §8 472(g) (enphasis added).



Once property is determ ned to be surplus, GSA may di spose of
it. 40 U S.C. A 8§ 484 (1994 & Supp. 1999).

The MKi nney Act, however, engrafts an inportant
qualification on GSA's authority to dispose of surplus
property by requiring HUD to give priority consideration to
potential uses to assist the honeless. See 42 U S.C. 8
11411(f)(3)(A). Lists of such excess or surplus property
identified as suitable to assist the honel ess nust then be
published in the Federal Register, id. 811411(c), and any
person interested in using such identified property to aid the
homel ess may submt to the Departnment of Health and Human
Services (“HHS") a notice of intent to apply, and later, an
application for the property. 1d. 8 11411(d)&(e). Upon HHS
approval of an application for the excess or surplus property
under the MKinney Act, GSA assigns the property to HHS for
di sposition to the successful applicant. See id. 8§

11411(d) (4) (B).

B. Section 345b
I n 1935, Congress authorized the agency responsible for
managi ng federal buildings to transfer to units of state and

| ocal governnment, buil dings that had been replaced by new



structures, provided that the ol der properties remained in
“public use” and the purchasing governnent entity paid at
| east half the value of the land. Pub. L. No. 330, ch. 684,

49 Stat. 800 (1935), codified at 40 U.S.C. 8 345b (“Section

345b”). Section 345b provides, in relevant part,
[i]n order to suitably dispose of certain Federal
bui | dings and the sites thereof under the control of the
Adm ni strator of General Services, which have been
suppl anted by new structures, and for which the
Adm ni strator of Ceneral Services has determ ned there is
no further Federal need, he is authorized, in his
di scretion, if he deens it to be in the best interests of
the Governnment, to sell such buildings and sites or parts
of sites to States, counties, nunicipalities, or other
duly constituted political subdivisions of States for
public use .
40 U.S. C. 8 345b. \When Congress first enacted this statute,
t he Departnment of the Treasury was responsible for managi ng
federal properties. Subsequently, this authority was
transferred to the Federal Wrks Agency. Utimately, in 1949,
federal property managenment was transferred to the General
Services Adm nistration, where such authority remains to date.
See Reorg. Plan No. 1 of 1939, § 301(a), 53 Stat. 1423, 1426
(1939); Pub. L. No. 152, ch. 288, 8103(a), 63 Stat. 377, 380
(1949).
Def endants rely on Section 345b for their authority to

sell the old federal courthouse in Lafayette to the City-

Pari sh of Lafayette. Specifically, defendants contend that
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GSA's authority to convey suppl anted federal buildings to the
States or their subdivisions for public use is separate and
distinct from GSA's responsibilities under the Property Act.
They maintain that property conveyed under Section 345b can
never be considered “excess” or “surplus” property. |Instead,
def endants assert GSA, as the agency responsible for making
appropriate transfers under 8 345b, must carry out Congress’s
intent to “cooperat[e] with nunicipalities in their desire to
acqui re obsol ete federal buildings for public use.” S. Rep.
No. 74-788, at 2 (1935). By enacting Section 345b, defendants
mai ntai n that Congress hoped to “encourage” nmunicipalities to
acqui re obsol ete federal buildings for the “public benefit,”
and that GSA is responsible for inplementing this “liberal
attitude.” 1d. at 1, 2. Thus, defendants argue, because
property transferred under Section 345b is “required” for the
“di scharge” of GSA's “responsibilities” under that provision,
it therefore does not constitute excess or surplus property
under the Property Act and is not subject to the MKinney Act.
See 40 U.S.C. §8 472(e) (“[E]xcess property nmeans any property
under the control of any Federal agency which is not required
for its needs and the discharge of its responsibilities, as
determ ned by the head thereof.”) & 8§ 472(g) (“[S]urplus

property means any excess property not required for the needs
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and the discharge of the responsibilities of all Federal
agenci es, as determ ned by the Adm nistrator.”).

Mor eover, as further evidence that Section 345b property
is not subject to the Property Act, defendants point out that
Congress repeal ed nunmerous statutes when it enacted the
Property Act, and Section 345b was not anong them See Pub. L.
No. 152, ch. 288, 8502(a), 63 Stat. At 399-401. And, with
respect to the Property Act’s extrenely broad preenption
provision, 40 U S.C. 8 474(c), which states that the authority
conferred by the statute “shall be in addition to and
paranount to any authority conferred by any other |aw,”
def endants contend that the purpose of this provision was to
consolidate GSA's authority to manage federal property, not to
underm ne any preexisting authority held by GSA, such as
Section 345b. Thus, defendants advance, Congress intended to
retain Section 345b as a separate disposal authority
i ndependent of the Property Act.

Whil e the court agrees that Section 345b remains in force
and that it provides a property disposal authority in addition
to that provided by the Property Act, the court finds that the
plain ternms of the Property Act’s preenption provision
forecl ose the constructi on advanced by the defendants in this

case. As previously noted, the Property Act includes a far-
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reachi ng preenption provision, which provides that
“[t]he authority conferred by this Act shall be in
addition to and paranount to any authority conferred by
any other |aw and shall not be subject to the provisions
of any law inconsistent herewith . "
40 U.S.C. §8 474(c) (enphasis added). Sinply put, defendants’
construction of this provision fails to provide any
expl anation as to how Section 345b, which authorizes federa
agencies to dispose of properties without first reporting them
to GSA as excess or surplus can be consistent with the
Property Act, which expressly inposes such reporting
requi renents on federal agencies. Indeed, such provisions are
conpletely at odds, as one act inposes requirenents that the
ot her does not. And, the fact that the scope of GSA s
authority to circunvent the Property Act (and thus the
McKi nney Act) may be narrow, because it only applies to
federal properties that have been replaced by new structures,
is of no consequence.

Rat her, the court finds that the plain ternms of the
Property Act dictate that property transferable under Section
345b is subject to the surveying and reporting requirenments of
the Property Act and the MKinney Act. Contrary to
def endants’ assertions, finding that Section 345b property is

subject to the Property Act, and thereby the MKi nney Act,
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does not necessarily foreclose GSA fromtransferring such
properties to states or their subdivisions under Section 345b.
Nor does it nmean that such properties will ultimtely be
identified as “suitable” for assisting the honel ess under the
McKi nney Act or applicable regulations. Rather, this
interpretation nmerely gives effect to the far-reaching,
conprehensi ve property managenent schenme set forth by Congress
in plain terns in the Property Act. Thus, before selling a
federal property to a State, city or other political
subdi vi si on under Section 345b, the federal agency in control

of the property nmust conply with the Property Act.

LT CONCLUSI ON

For the reasons set forth above, the court GRANTS
plaintiffs’ notion to further enforce the court’s injunction
and ENJO NS defendants fromtransferring property under
Section 345b in circunventi on of the MKinney Act.

A separate order shall issue this date.

DATE:

Royce C. Lanberth
United States District Judge
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Upon consideration of Plaintiffs’ Mtion for Further
Order Enforcing the Court’s Permanent Injunction of April 21,
1993, it is hereby

ORDERED that plaintiffs’ notion [408-1] is GRANTED; and
it is further

ORDERED t hat defendant General Services Adm nistration
conply with the court’s April 21, 1993 injunction by taking
the follow ng actions:

1) Defendant General Services Adm nistration shal
i mmedi ately begin treating properties that it proposes to

di spose of pursuant to 40 U.S.C. 8 345b as “unused” or



“underused” properties under Paragraph 2 of this court’s Apri
21, 1993 Order.
2) Defendant General Services Adm nistration shal

i mmedi ately cease from di sposi ng of any property pursuant to
Section 345b until it has treated such property as “excess” or
“surplus” property subject to all the requirenents of the
McKi nney Act.

SO ORDERED.

DATE:

Royce C. Lanberth
United States District Judge



